Case ref. no. 									Appendix 7 to the ToR
BDG-WZP.261.95.2018
Agreement no. BDG-WZP.261.95.2018/1
concluded on 	2017 in Warsaw between:
State Treasury – Central Office of Measures with its registered seat in Warsaw, 00-139 Warsaw, ul. Elektoralna 2, NIP: 525-10-08-361, REGON: 010415420, hereinafter referred to as the „Buyer”, represented by …………………… - General Director of the Office
and
…………………………………………………………………………………………………………………………………………………………………………………………………………………………………….., hereinafter referred to as the „Seller”, 
…………………………………………………………………………….., as a result of the public procurement procedure carried out as open tender, hereinafter referred to as “the tender proceedings”.

§1
Subject Matter of the Agreement
1. The agreement relates to the sale of metrology infrastructure in the field of medical ultrasound in two stages:
1) Stage 1 – primary standard ultrasound power measurement system in compliance with PN-EN 61161:2013 Ultrasonics - Power measurement - Radiation force balances and performance requirements, including a radiation conductance measurement setup.
2) Stage 2 – secondary hydrophone calibration system in compliance with the requirements of PN-EN 62127-2: 2007 Ultrasonics – Hydrophones – Part 2: Calibration for ultrasonic fields up to 40 MHz.
brand-new, hereinafter referred to as the “device”, and its delivery together with the documents to the Acoustics and Vibration Laboratory of the Central Office of Measures, installation, commissioning and training of an employee of the Buyer.
2. The Seller shall perform the agreement in accordance with the requirements specified in Appendix 1 to the Terms of Reference (ToR) and the bid made in the tender proceedings.

§2
Price, date and terms of payment
1. [bookmark: _Hlk520888423]For the performance of the entire agreement referred to in § 1, the Seller shall receive the total gross price of PLN ..................... (in words: ……………………………………………………………. złoty and …/100), the net price of PLN ……………. (in words: ………………………………………. złoty and …/100), including:
1) for implementation of Stage 1, it shall receive the total gross amount of PLN ………………… (the price in words :…………………………………………. złoty and …/100), the net price of PLN ……………. (in words: ………………………………………. złoty and …/100);
2) for implementation of Stage 2, it shall receive the total gross amount of PLN ………………… (the price in words :…………………………………………. złoty and …/100), the net price of PLN ……………. (in words: ………………………………………. złoty and …/100).
2. The total gross price being the total price for the implementation of Stages 1 and 2, specified in section 1 is final and covers all costs related to the performance of the subject matter of the agreement, in particular:
1)  all costs related to the delivery of the device, including the costs of transport to the place of service and potential costs of its return (complaint) and insurance costs;
2) costs of installation, testing and commissioning of the device;
3) costs of provision and implementation of a quality guarantee;
3. costs of training of an employee of the Buyer.
4. The payment for the performance of the agreement shall take place in two portions:
1) for the completion of Stage 1 – in the amount referred to in section 1(1).
2) for the completion of Stage 2 – in the amount referred to in section 1(2).
5. The payment for the completion of Stage I or Stage II will only be made after the representatives of the Buyer sign the qualitative acceptance report for Stage I or Stage II, respectively, without any objections being raised. The Seller is obliged to attach to the VAT invoice a copy of the qualitative acceptance report signed by the representatives of the Buyer without any objections made. 
6. The invoice should contain in particular the following:
1) tax identification number of the Buyer;
2) information that the sale is carried out under the agreement no. BDG-WZP.261.95.2018;
3) other requirements provided for by law.
7. The price for the performance of the agreement shall be paid by bank transfer to the bank account of the Seller: ............................................................................................. within 14 days from the date of the Buyer receiving a VAT invoice properly issued by the Seller, together with the document required under section 4. The Buyer shall not be liable for returning an improperly issued VAT invoice to the Seller. A failure by the Seller to submit the required document or any errors in the invoice issued shall result in the payment not being due and the payment of the price due to the Seller being suspended, without any consequences for the Buyer arising from late payment of the remuneration due to the Seller.
8. The payment date shall be understood as the credit date of the bank account of the Buyer.
9. The Seller's debts and obligations that may arise in the performance of this agreement in relation to the Buyer shall not be subject to assignment, debt acquisition or any encumbrance to third parties (such as pledge) without a written consent of the Buyer expressed under pain of nullity.
10. The Buyer shall not settle any accounts with the Seller in foreign currencies.


§ 3
Place, date, manner of performing the obligation
1. The Seller shall perform the agreement, including the delivery, installation and commission of the device in the place indicated in section 3 and shall train an employee of the Buyer as specified in section 4, on the following dates:
1) Stage 1 – within 180 days from the date of signing the agreement;
2) Stage 2 – within 360 days from the date of signing the agreement.
2. The Seller is obliged to perform appropriate tests confirming the proper functioning of the device by the dates specified in section 1.
3. The place of performance ( delivery ) is the Central Office of Measures, 00-139 Warsaw, ul. Elektoralna 2, Independent Acoustics and Vibration Laboratory.
4. Prior to the delivery of the device to the place of service, the Seller shall:
1) [bookmark: _Hlk525546538]as part of Stage 1 – conduct a 6-week training for one (1) employee of the Buyer, on the operation of primary standard ultrasound power measurement system including the radiation conductance measurement setup. The training should cover the basics of the measurement of ultrasound power, all the measurement methods implemented in the system, methodology of measurement uncertainty estimation, methods for assuring the quality of results as well as a guidance regarding the maintenance of the system and upgrading its capabilities. The training should be organised at a laboratory of the Seller designated for that purpose and it should involve the evaluation and validation of the system;
2) as part of Stage 2 – conduct a 6-week training for one (1) employee of the Buyer, on the operation of secondary hydrophone calibration system. The training should cover the basics of hydrophone calibration, all the measurement methods implemented in the system, methodology of measurement uncertainty estimation, methods for assuring the quality of results as well as a guidance regarding the maintenance of the system and upgrading its capabilities. The training should also include the basics of ultrasound field mapping. The training should be organised at a laboratory of the Seller designated for that purpose and it should involve the evaluation and validation of the system;
5. Activities performed by the Seller at the Buyer's premises and training of the employee of the Buyer shall be performed on working days. 'Working days' are understood as days from Monday to Friday from 8:00 AM to 4:00 PM with the exclusion of bank holidays.
6. The date of signature of the quality acceptance report by the Buyer with a positive result (with no objections) shall be understood as the date of the confirmation of due performance of the obligation from which the guarantee period shall be calculated.
7. Upon taking effective hold of the device, the Buyer shall assume all the benefits and burdens associated with the item as well as the risk of accidental loss or damage to the item. However, if the Buyer reports a defect found in the device , the risk of accidental loss or damage to the components of the station shall be borne by the Seller from time of the receipt thereof, including entrusting them by the Seller to the carrier, to time time of receipt by the Buyer.
8. Signature of the acceptance report by the Buyer with no objections does not exclude the Seller's liability under the warranty for physical and legal defects, when the Buyer did not report any defects in the course of the acceptance process, but later in connection with the operation of the subject matter of the agreement. The Buyer shall notify the Seller of a physical defect within one month of it being effectively found.
§ 4
Warranty
1. The Seller shall be liable for any defects (physical and legal), including technical defects, of the subject matter of the agreement under the terms stipulated in the Civil Code Act of 23 April 1964 (Dz. U. of 2018, item 1025, as amended), taking into account the provisions of this agreement.
2. The period of the warranty for defects of the device delivered in Stage 1 starts on the date of acceptance of the completed Stage 1, and the period of the warranty for defects of the device delivered in Stage 2 – on the date of acceptance of the completed Stage 2 (of signature of the acceptance report with no objections). The warranty period for the device delivered in Stage 1 and Stage 2 ends after two years from the date of acceptance of the completed Stage 2.
3. If a physical defect was found within one year of the device being delivered, it is presumed that the defect or its cause existed at the time of the risk being transferred to the Buyer .
4. The Parties declare that Art. 561 § 3 sentence 2 and art. 561 1 § 2 of the Civil Code shall not apply.
5. The Seller is obliged to perform its obligations under the warranty within the time limit agreed upon by the Parties, subject to the following maximum limits:
1) removal of a defect – within 30 working days from the date of a defect being reported;
2) for the removal of a defect that requires a part of the device to be replaced - within 60 business days from the date of a defect being reported;
3) replacement of the device for a device free from defects having the same properties, technical parameters and functional features - within 7 months from the date of reporting a substantial defect that prevents the device from being used as intended
6. If the Buyer requests the defect of the device to be removed, the Seller is obliged to remove the defect at the location thereof, and where circumstances (such as specialized tests required) prevent it, it is obliged to collect and transport the components of the device to the place of repair and to re-deliver them subsequently to the Buyer and perform appropriate works related to restarting the device. The Seller shall bear all costs associated with the removal of the defect of the device, in particular the costs of collecting and transporting of the item as well as costs of material and labour. As regards any defects of the computer software making part of the device, the Parties may agree to remove the (technical) defect in a different manner and in a different place. Hard disks or other data carriers shall be removed and remain at the premises of the Buyer . The Buyer does not allow any data or data-containing devices to be transferred to the Seller or any other entity.


§ 5
Terms of the quality guarantee
1. The Seller guarantees that the device, including all components thereof, have properties as in the contractual obligation, whereby it ensures that the subject matter of the agreement is free of physical and legal defects and provides a quality guarantee:
1) for the period from the date of acceptance of Stage I to the date of acceptance of Stage 2;
2) for the period of ................... months for the entire device delivered in Stages 1 and 2.
2. The guarantee period shall start from the day following the formal acceptance with no objections of Stage 1 or Stage2, respectively. The Buyer is entitled to request guarantee services to be performed after the expiry of the guarantee period, unless the defect was found afterwards.
3. As part of the quality guarantee, the Seller is obliged, at its own expense and risk, to do the following:
1) to remove the defects found in the course of operation, including to replace spare parts, subassemblies, other components, subject to section 5, or
2) to exchange, free of charge, the device or components thereof for one(s) free of defects, having the same or superior parameters, technical, quality and functional features in compliance with the subject matter of the agreement; the Buyer shall keep the data-containing computer disk making part of the computer set, in the event of damage to the disk or the computer being replaced with a new one.
4. The Parties understand that the defects covered by the quality guarantee encompass all defects of the device (of the item including the components and subassemblies thereof), in particular: manufacturing defects, especially those due to material defects, construction defects, workmanship defects, other defects attributable to the device delivered, as well as any other damage or disturbance of the proper functioning of the device that occur during standard operation of the subject matter of the agreement, including defects due to external causes, if they are not attributable to the Buyer. 
5. The Parties agree that the guarantee of the Seller does not cover consumable parts of the device listed in the user's manual. The purchase and replacement of these components as they are used in the course of standard operation of the station shall be made at the expense of the Buyer.
6. Complaints, including a preliminary description of the defect found, shall be communicated by e-mail or by fax or in writing, in accordance with the contact details specified in § 10.
7. The Seller is obliged to provide guarantee services respecting the following time limits:
1) removal of a defect – within 30 working days from being notified of the complaint;
2) removal of a defect that requires a part of the device to be replaced - within 60 working days from being notified of the complaint;
3) replacement of the device for a device free from defects – within 7 months from being notified of a complaint concerning a substantial defect that prevents the device from being used as intended.
8. If the Seller fails to remove the defect of the device within the time specified in section 7(1), the Buyer may order their removal to a third party, at the expense of the Seller, without losing the quality guarantee (substitute performance).
9. If the entire device is replaced with a new one, the guarantee period starts anew from the restarting time. 
10. Records of the time of reporting and performance of guarantee actions, description of thereof and assessment of their compliance with the agreement shall be carried out by the representatives of the Buyer authorised to supervise the guarantee service indicated in § 10 section 2(1).
11. Records referred to in section 10 shall be kept in a manner in compliance with the recording template provided in the “Guarantee Card Template” attached to the agreement. Copies of electronic correspondence relative to the guarantee service shall be integrated in these records.
12. During the guarantee period, the Seller undertakes to provide guarantee services at the place of use of the item or to collect the defective item from the place of use to the place of performing the guarantee obligation and its subsequent delivery to the Buyer.
13. All costs associated with the performance of guarantee obligations, including transport to or from the place of defect (failure), place of performance of the guarantee obligation, courier shipment costs, collection of the device, loading and unloading, delivery of the item after removal of the defect, costs of repair and works associated with recommissioning of the station shall be borne by the Seller. The risk of accidental loss or damage to the item during the time from handing it over to the Seller to its receipt by the Buyer shall lie with the Seller.
14. The provisions of this paragraph constitute a guarantee declaration (document) of the Seller within the meaning of Art. 577 of the Civil Code. The Seller is obliged to provide a guarantee service without territorial restrictions on the basis of this agreement alone, and in matters not covered by the provisions of the Civil Code without additional conditions, such as having original packaging or paid maintenance check-ups. 
15. Provision of a quality guarantee by the Seller does not exclude the provision of a separate, additional quality guarantee provided by the manufacturer of the device. If the manufacturer's guarantee has been given, the Seller is obliged to issue a guarantee document to the Buyer. 
16. The guarantee does not exclude, limit or suspend the rights of the Buyer under the provisions on the warranty for defects in the item sold. 

§ 6
Software licensing terms 
1. Under the granted or resold OEM license for the system software of the computer (making part of the device), the Seller is obliged to hand over along with the computer or provide the Contracting Authority the license rights to the system software or provide the right to use the system software including the update, in accordance with its intended use and on the original equipment on which it was installed.
2. The software license granted/resold to the Buyer referred to in section 1 shall not be limited territorially or temporarily. The license is granted or provided for an indefinite period of time from the date of handover of the computer, however, not later than after the date specified in § 3 section 1. The license may be terminated subject to a 10-year notice period; the Seller, however undertakes not to exercise this right. 
3. The value of the license in each operation field covered by the scope of the license has been included in the price of the device specified in § 2 section 1 and it requires no additional payment.
4. The Seller ensures that the right to the license referred to in section 1 may be traded including the transfer of the original equipment on which the software (OEM) was installed to another end user. For this purpose, it undertakes to hand over all documents, items and to fulfil other conditions which, in accordance with the requirements of the software producer (licensor), are required for the transfer of the computer together with the license rights to the new end user, in particular to hand over the following documents (items);
1) software carrier;
2) user's manual (if applicable);
3) the label of the Certificate of Authenticity;
4) the original product key.
5. The Seller grants a license or guarantees, without any additional payment, that the manufacturer or another authorised third party will grant a license for the specialised software offered enabling the use of this software in accordance with the agreement and its intended use, at least in the operation field, including the right to permanently or temporarily reproduce the software in whole or in part by any means and in any form, to the extent that it is necessary to reproduce it for the launch, display, use, transfer and storage of software, including:
1) the right to repeatedly use one image of the carrier in the installation process;
2) the right to make backup copies of the carrier (CD/DVD with recorded software).
6.	The license referred to in section 5 shall not be limited territorially or temporarily. The license is granted or provided for an indefinite period of time, however, not later than after the date specified in § 3 section 1. The license may be terminated subject to a 10-year notice period; the Seller, however undertakes not to exercise this right and guarantees its non-exercise by the licensor.
7.	Under the license referred to in section 5 the Buyer is also entitled to the following:
1) to use the software for its intended purpose, across its functionalities for its own use;
2) to combine the software with any other software, microprogrammes, computer hardware or services, in particular for the purpose of using databases, reports, summaries generated with the software, including to download and process them;
3) to repeatedly use one image of the carrier in the installation process or to repeatedly download the control software from the website;
4) to transfer the software to another computer of the Buyer without losing the license;
5) to install any patches issued by the software manufacturer;
6) to update the software throughout the guarantee period while retaining all fields of use, with no additional costs borne by the Buyer, via the manufacturer's website or by the Seller providing a carrier with such updates.
7) to effectively make the software available to third parties for the purposes of the Buyer's business;
8) to authorise other entities to provide technical support for the software, including by commissioning them to perform service or administrative tasks, without interfering with the source code.
The Buyer shall be entitled as above without prejudice to the rights under Art. 75 of the Act on copyright and related rights.
8.	If the Buyer is split up into two or more entities or a part of the Buyer is spun-off, each of the resulting entities shall be entitled to use the software, in which case such entities shall be entitled to use the software only for their own purposes or for the purpose of performing public tasks.
9.	In the event of a third party making any claims to the software addressed to the Buyer, the Seller undertakes to provide the necessary documents to demonstrate its rights to the software and to release the Buyer from such claims or to pay any damages awarded.
10.	If, as a result of claims made by third parties, the Buyer is unable to use the software, the Seller undertakes to obtain the required licenses or to acquire rights or make appropriate modifications to allow the Buyer to use the software in accordance with the law.
11.	For the price specified in § 2 section 1 the Buyer shall become the owner of objects that are software carriers upon their release.

§ 7
Contractual penalties
1. For the non-performance or improper performance of the agreement, the Seller is obliged to pay the following contractual penalties to the Buyer:
1) in the amount of 0.01% of the total gross price specified in § 2 section 1, for each working day of delay in fulfilling the service or obligations provided for in the agreement or delay in due performance of the service or obligations in relation to the original date designated for their performance in accordance with the provisions of the agreement;
2) in the amount of 5% of the total gross price specified in § 2 section 1, if the Buyer withdraws in full from the agreement for reasons attributable to the Seller.
2. In the event of delay in the performance of obligations under the warranty or in the performance or due performance of services under the quality guarantee, specified in § 4 section 5 and § 5 section 7, respectively, the Seller is obliged to pay to the Buyer a contractual penalty in the amount of 0.01% of the total gross price specified in § 2 section 1 for each working day of delay.
3. The contractual penalties specified in section 1(1) and section (2) may be charged for each breach of the obligation.
4. In the event of delay in ensuring continuity of the performance bond in accordance with § 9 section 5, the Seller is obliged to pay to the Buyer a contractual penalty in the amount of 0.05% of the total gross price specified in § 2 section 1 for each day of delay.
5. If the Seller is charged with penalty fees, the Buyer may deduct charged amounts of penalty fees from any of the Seller's receivables, to which the latter agrees.
6. The Buyer shall be entitled to claim damages in excess of the amount of the agreed contractual penalty, up to an amount not exceeding the total gross price as specified in § 2 section 1.
§ 8
Withdrawal from the agreement
1. The Contracting Authority may, pursuant to Art. 492 of the Civil Code, without designating an additional date, withdraw from the agreement immediately in the event of the Seller's delay in fulfilling the obligation in relation to the dates stipulated herein.
2. In the event of non-performance or improper performance of the subject matter of the agreement by the Seller, the Buyer may withdraw from the agreement in full within 400 days from the date of its conclusion.
§ 9
Performance bond
1. The Supplier declares that it has provided a performance bond in the amount of 3% of the total price specified in the bid, amounting to PLN ............ (in words: ………………………… …..……………………………………………….. złoty and …./00). The performance bond was provided in the form of ........................................
2. The performance bond is intended to cover claims for non-performance or improper performance of the agreement, including amounts due for charged contractual penalties, which the Seller did not pay by the date indicated by the Buyer in the request for payment, as well as to cover claims under the warranty for defects of the agreement performed.
3. The amount allocated for securing claims under the warranty for defects shall amount to 30% of the amount of the performance bond.
4. The amount of performance bond shall be returned to the Seller on the following dates:
1) 70% of the amount of the performance bond – within 30 days of the Buyer signing with no objections the qualitative acceptance report of the entire subject matter of the agreement;
2) the remaining portion of the performance bond – within 15 days after the end of the period of the warranty for defects.
5. In the event of the extension of the completion date of the agreement in relation to the date specified in § 3 section 1 (e.g. due to a delay in performance of the obligation), the Seller shall, not later than 3 days before the expiry of the security validity, be obliged to extend the validity of the security bond provided, or, should this prove impossible, to provide a new security bond for an extended period.
§ 10
Contact data
1.	All declarations and notices under the agreement or related to its performance shall be sent by fax or by e-mail or in writing to the addresses indicated below:
1) For the Buyer: 00-139 Warsaw, ul Elektoralna 2, gum@gum.gov.pl, fax: 22 581 95 50;
2) For the Seller: ……………………………………………………………………………….. .
2.	It is agreed that the following persons are authorised to handle mutual communications and act in connection with the performance of the agreement, including to make declarations of will and knowledge:
1)	for the Buyer: Danuta Dobrowolska, d.dobrowolska@gum.gov.pl, 
phone 22 581 91 23 and Mirosław Wiater, m.wiater@gum.gov.pl, phone 22 581 94 88;
2)	for the Seller: ……………………………………………………………………………… 
The persons indicated above are not authorised to perform actions that could result in any changes to this agreement.
3. The Parties are obliged to issue notifications of any changes to the data referred to in sections 1 and 2 and other contact details provided for herein immediately, no later than on the day of change, under pain of the correspondence sent according to data last known being deemed effectively sent.
4. [bookmark: _GoBack]Any changes to the data specified in sections 1 and 2 require written notification of the other Party and they do not require an annex to the agreement.
§ 11
Final provisions
1. A notification shall be deemed effectively received by the Seller upon the Buyer receiving a message confirming the correct sending of a fax or a confirmation of a message being sent in electronic form (proof of data transmission).
2. Any matters not regulated hereby shall be governed by the provisions of the Civil Code and other generally applicable provisions of law.
3. The Parties shall attempt to reach an amicable settlement of any disputes. If a dispute cannot be settled amicably, it shall be resolved by a common court having jurisdiction over the registered seat of the Buyer.
4. Any changes to this agreement shall be null and void unless made in writing and they may only be made with the consent of both Parties in situations permitted by law.
5. Where the provisions of this agreement provide for a written form for the actions of a Party or Parties, it shall be recognised that it has been reserved under pain of nullity.
6. This Agreement has been drawn up in three identical copies, two for the Buyer and one for the Seller.
the BUYER	 the SELLER
	

Appendix to the agreement No. BDG-WZP.261.95.2018
	

GUARANTEE CARD TEMPLATE

	1
	2
	3
	4
	5
	6
	7
	8
	9

	Name,
manufacturer/type
/factory no. of the device
	Location (building, room)
	Complaint notification no.
(separate numbering for each device)
	Date and time
of complaint notification 
including the information on the manner and address for sending the notification: 
(by e-mail or by fax to ... or in writing)
	Data of the person
making the complaint
(name and surname, e-mail address, phone & fax number) 
	Description of the defect
	Date and time of the start of the service response
	Date 
of removal of the defect (of repair or replacement of the defective device with a new one)
	Description
of the guarantee service
activities

	


	
	
	
	
	
	
	
	

	
The activities of the guarantee service relating to the notification no. ........ have been implemented: in accordance with the agreement no. BDG-WZP.261.95.2018 * not in accordance with the agreement * i.e. ................................................................................................................................................
                                           (description of non-compliance)

*delete as appropriate

 …………………………….…………………                        ……………………………………………
Date and signature of the person authorised for the Buyer || Date and signature of the person authorised for the Seller
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